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Research and Special Programs
Administration

49 CFR Part 107

[Docket No HM-207A; Notice No. $1-2]
RIN 2137-AC06

Amendments to the Hazardous
Materlals Program Procedures

AGENCY: Research and Special Programs
Admunistrabien (RSPA), DOT
ACTION: Notice of proposed rulemalang

SUMIAPY: The Hazardous Materials
Transperiation Umform Safety Act of
1990 (HMTUSAJ}, enacted on November
16, 1990, amended the Hazardous
Matenals Transportation Act of 1975
[(HMTA) Section 4 of the HMTUSA
amended section 105 of the HMTA to
eatablish 8 new preemption standard for
State, pohtical subdivision, or Indian
tribe requirements that concern certain
covered subjectzs RSPA 1s requestirg
camment on how the new standard
should be defined. and 1s alsc proposing
1o streamline the preempbon
determination end waiver of preemption
processes
OATES: Comments must be received on
or before September 3, 1901
ADDRESSES: Address comments to the
Dackets Unit, Research and Special
Programs Admnistration, U S
Department of Transportation, 400
Seventh Street SW, Wash:ngton, DC
20590-0001 Comments should rdentify
the docket and be submtted, if poss:ble.
in five copres Persons wishing to
recerve confirmation of receipt of their
comments should inciude a self-
eddressed stamped postcard The
Dachkets Umit 18 located 1n Room 8419 of
the Nassif Building, 400 Seventh Street
SW, Washington, DC, telephone {202)
366-5046 The public dockets may be
reviewed between the hours of 830 a m
to 5 pm, Monday through Fiday,
except hohdays,
FOR FURTHER INFORMATION CONTACT:
Mary M. Crouter, Seruor Attorney,
Hazardous Matenals Safety & Research
and Technology Law Division, Office of
the Chief Counsel, Research and Special
Programs Administration, 400 Seventh
Street SW, Washimngton, DC 20590-0001,
telephone (202) 3664400
SJUPPLEMENTARY INFORMATION:
I Background

The Hazardous Matenals
Transportation Uniform Safety Act of
1990 (HMTUSA; Pub L. 101-615} was

enacted on November 16, 1880 The
HMTUSA amended the Hazardous

Matenals Transportation Act (HMTA,
49 App. U.5.C. 1801-1813) in many
sigruficant respects RSPA 1ssued a final
rule, published on February 28, 1991
(Docket HM-207, 56 FR 8618), to
conform 1ts regulations to comply with
certain provisions of the HMTUSA
amendments. In that final rule, RSPA
stated that further rulemaking would be
Decessary in some areas

IL. Covered Subjects

Section 4 of the HMTUSA amended
section 105 of the HMTA by adding new
subsections {a)(4) (A) and (B) to preempt
any requirement of a State, pohhcal
subdivision thereof, or Indian tribe
concerning the following subjects if the
non-Federzl requirement 18 not
sabstantively the same as any provision
of the HMTA or any Federal regulation
1ssued under the HMTA:

(1) The designation, descrniption, and
classification of hazardous matenals,

(u) The packing, repacking, handhng,
labehng, markimg. and placarding of
hazardous matenals:

(1) The preparation, execution, and
use of shipping docurrents pertaining to
hLazardous matenals and requirements
respecung the number, content, and
placement of such documents,

{1v} The wrnitten not:fication,
recording, and reporting of the
umntentional release 1n transportation
cf hazardous matemnals, or

{v) The design, manufacturing,
fabncation, marking, maintenance,
reconditiotung, repairng, or testing of a
package or contamer which is
represented, marked, certified, or sold
as quabfied for use in the transportation
of hazardous matenals
432 App USC 1804{a){4] (A) and (B)

In 1ts February 28, 1991 final rule,
RSPA added this new preemption
standard to § 107 202 to murror the
gtatute. RSPA stated that 1t planned to
define the standard “substantively the
same” m a future rulemakmg, and that 18
one of the purposes of this notice.

Propased Definition of “Substantively
the Same"

RSPA 13 proposing that “‘substantively
the same” be defined as "conforming in
every eignificant respect.” Therefore,
any State, political subdivision, or
Indian tnbe law, regulation, order,
ruling, provision, or other requirement
concerning & covered subject would be
considered “substantively the same' as
the Federal provision on that subject if
the non-Federal requirement conforms
in every sigmficant respect to the
Federal provismion. The following would
not be considered migmificant changes

(1) Edrtonal changes to the text of a
Federal provision to reflect the non-

Federal nature of the entty issuing the
requirement {e g . the phrase “Secretary
of Transportation” is replaced by &
reference to a munucipal official
responsible for 1ssng regulations)

{2) Adopting the Federal requirement
as non-Federal law (e g , a State adopts
the Hazardous Matenals Regulations as
State law).

{3) Editorial changes to a Federal
provigion that do not change the
meaning of the Federal provitsion (e g,
using the defimton of a term as opposed
to the term itself).

The proposed definiticn 18 in
accordance with the Department’s own
expertence and with the intent of
Cangress, as reflected 1n the two House
repurts on the bill which became the
HMTUSA. Both House Committees
expressed support for umiform Federal
amd State regulation in certain areas,
arrd endorsed the 1dea that non-Federal
laws that are “different from™ or are
“not the same as™ Federal laws on those
subjecta should be preempted Both
Hiouse reports indicated that “de
muinms” or “msignficant” amendments
or wording changes would not preempt
tire non-Federal requirement

A provision concerming preemption of
certain covered subjects was included in
the Department’s own legislative
proposal to reauthorze the HMTA. [July
11, 1989 letter from Samuel K Skinner,
Secretary of Transportation, 1o the
Honorable Dan Quayle, President of the
Senate ) The Department of
Transportation delineated these subject
areas as “cntical areas of hazardous
materals transportation regulation™ that
shwuld be Federally preempted, unless
the non-Federal requirements are
“idlentical” to the Federal requirements

Congress agreed that these areas
should be federally preempted, although
the standard for preemption daffered
among the bills that were considered in
the 1015t Congress As reported by the
Heuse Committee on Energy and
Cemmerce (Energy Commuttee}, HR
3520 would have preempted any non-
Federal law concerning a covered
subject “which 1s different from any
provision of this Act or any regulation
unler such proviston which concerns
suxch subject

The Energy Commttee stated that the
amendments would require “uniform
Fexderel, State, and local laws and
regulations in key areas of hazardous
matenals transportation to pramote
saffety and the free flow of commerce
HR Rep No 444, Pt. 1, 1013t Cong, 2d
Sess. 17 (1989)

‘The Energy Commuittee also stated
theat
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ITihe phrase “different from any provision 1L Preemption Determination and In itp Febiuary 28, 1951 rule, RSPA
of this Act or agy regulation under such Walver of Preemption Processes included this provision in § 107.203(d).
Dy e s Socin 15 of b HMTUSA smemded  B40d 000 0t cxpeiene, RSDA i
and requirements relsting to the subjects section 112 6f the HMTA by adding a proposing ta shorten the pm:ﬁ; y
listed in section 105{a}a)(B). While de neyw subsection (c) to provide thatany ~ eliminating the right to appest o @t
minimis deviations from Pederal regulations  Person, including a State, political decision of the A”temme dminis eator
under the HMTA may be accaptable, the subdivision thereof; or Indian tribe, for Harardous Materials Safety to
Cormumittee intends that any sighificant directly affected by any requirementof ~ Administrator of REPA. The
differences from the HMTA or regulations a State, political subdivision, or Indian determination of the Assotiate

1ssued thereander will cause the nonFederal
requirement to be preempted

H.R. Rep, No. 444, Pt 1, 1015t Cong , 2d
Sess. 33 (1990). -

As reported by.the House Committee
on Public Works and Transportation
{Public Works Cammittee), %ﬁn, 3520
would have preémpted any non-Federal
law congerning a covered subject unless
the non-Federa] law concerning such
subject “is the same a5 the regulation,
rule, or standard issiued by the
Secretary.” The Public Warks
Comniittee stated that °

There {5 some congern that this maidate
m::iy maean that the state [yw niust irror the
Federal statute verbatim: 1t does not mean
that. It rnearis the state law must have the
same effect as the Federal law. For example,
a siate having sdapted the Federal
regulations as state 1aw obviously Is in
concert with his provision. If the state
changes the wording of the Federal regulation
but not the meanng, the state regulation wali
stay in effect. Howeyer, any state law or
regulation mandafing something differént
than the Federal law'would be subjetted to a

A 4

preemphon

HR. Rep. No. 444, Pt. 2, 1015t Cong , 2d

Sess. 24 {1990). - ‘
The Senate bill, as introduced and

reported by the Commitiee.on

Commerce, Stience, and Transportation,

did not contain a comparable
preemphion provision for covered-
subjects. However, the final version of

5. 2036 was the result of a compromise ..

amoitg both House Committees and the
Senate Commerce Commiltee, S,-2036,
which was enacted ag Pyblic Law. 101
€15, cohitamied the “substantively the
same™ preemphion sturidard for the
covered subjects. The term <
“substantively the same” was not
defined in lié statuté or in any reportor
floor stefenient prior to enactment.

RSPA bas also examined the ordinary
meaning of the words “substantive” and
“same."” The definition of “substantive”
is “belonging to the'real nature or
essential part of & thing: essential.”
Webster's Unabri 'dgeﬁ Dictionary of the
Englizh Language, 1960 ed,, 1418, The
definitlon of “same™ in¢ludes “being one
or identical though having different
names, aspects, elc.; These are the some
rules though differently worded " Id.,
1264.

-

tribé, may appiy to the Secretary of
’nanspnrm&on?in\gtq@rdance with
regulitions frestribéd by the Secretary,
for p determination of whether that
requirementis preempted by section
105{a)(4} {covered sitbjects) or section
105{h) {highWay rdliting) or section
ﬂz{uglall other matters under the

).,
Section 13 also amended section 112
by adding & new subsgction (d)
conce! the ad:inihi?!t;ative waivc;r of
.preemption provision: The wajver o
preemption provision previg

usly
contained i;i_thelmg was ﬁnd”eﬂtta
clarify that the Secietary has the :
. discrition: to: waivi preempHon upin a
«determination: that-ghe gtatiitory criteria
have been'niet: [n:the final rule ished
February 28, 1991, RSPA. amended its
previous iconsistency tuling andnon-
preemption determination processes fo
&e consistent with Hiese ameéndments to
3 ?A;Av;;th_""«'l"l‘q o
RSPA willéxercine the authorily to
issue preamption desérminatiors and
' waivers, of prééinptiin-under the HMTA,
with the excéptionaf matters
conceming lghway routing of
hazardoiga“ﬂgjeﬁalﬁs:&eeﬁpﬁan
determinations and'waivers of
preeinption with.fesfiettto highway
routing, including radionctive materials
transportation, will:bé the responsibility
of the Federal HighWvay Adminisfration.
The Federal Highway Administration
will be conducting further rulemaking on
is 185u@. '
The HMTHISA alsg amended séction
112 to provide:thatiio applicant for an
administrative, hon . .
determilistion may ‘seak relief with
respect to thiy same oF sulistantially the
game issié {n gy enlivt it the '
Secretary hag Yaken Hinal action or until
180 days sfiet Bling of an ppplication,
whichever peeyrs fitst. The 180-day time
limit “is intended th provide sufficient
o e i
etermingtint pf préemption based upon
ETT T
ternatively, if the 'Secretary to
act within the 186284y period, the bill
seeks to provide the expeditious and
deﬁnih‘;re Tlﬂtmltlh:f :éeeaﬁﬁon
issues by allo affected paety to
proceed with any avajlable judiciglty
remedies.” FLR. Rep. No, 344, Pt. 7, 1015t
Cong , 2d Sess. 49 (1990)

Administrator would be the final action
of the Secretary, and any party to the
preemption determination progeeding
could seek judicial review of the
decision within 60 days after that
decision becomes final.

Under the inconsistency ruling
process; the RSPA Administrator
generally affirmed the'decision of the
Director of the Office of Hazardous
Materials Transportation (now the
Associate Adniinistrator for Hazardous
Mawnﬂsga&e;ﬂ in every case %’at was
appeéaled to the Administrator. That
expetietice, coupled with the greater
cerlitinty that the statutory preemption

“standards:ghould provide for the

Asspciate Administrator, leads RSPA, to
believe that an appellate review at the
admmnistrative level is unfiecessary.
, Althoiigh the 180-day tihe frame
applies only to thé preemption
detetmination process, RSPA s also
proposing to, elintinate the eppellate |
réview fromits waiver oFgreemption
process. RSPA'S efxperiene% under its
non-preemption deternmination process
was that only two'applications were
Filed iu the 14 yeays between 1076 and
1990, dnid there ;;s only one appeal.
RSPA is aliy fropdsing to remove
from its precmiption determination and
waiver of preepription régulations any
réferefice i matters ¢ highway
routing of ous inaterials. As
stated above, the Federal Highway
‘Administration has the fesponsibility for
highway roufing matters.

IV. Notica Conceming Pending
Applicatigns for Inconsiatency Rulings
and Non:Preeniption Determinations
ilii Felifiary 28, 1091 final rule,
ES!F'Q convertéd its ﬁeﬂms for
incorinistency and rion-
preemplion determinations fo
procedures for preemption and waiver
of preemption deferminations. RSPA
ptill has geveral open procesdings that
wera begun under the previous  °
adminiatrative processes. Becanse of the
Eome pabcraires et B e
ose proceedings webe beguf,
hias detmm!nf;‘%ﬁn“l tatch of those
proceedings should be reevatuated.
There are Ere inconsistency ruling
proceedings where applications have
been filed and public notices and

by
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mvitahons to comment have been
published, but no ruling has been 15sued.

Docket No Apphcant Subject
IRA-40C Amarican New York City
Truching traning
Assns, Ing reqiremants
(ATA) & Nati
Tank Truck
Camers, Inc
(NTTC)
IF:A-50 City of Waterlown, NY
Wateriown, NY ordinances and
NY State
statute re
hazardous
matenals
transportation
IRA-51 Natonal Sohd filmois Hazardous
Wastes Mgmt Waste
Assn. Manifest
IRA-52 T Pubhe | T
Sernice Comm. statute re
transportation
of racdoactive
matenals
IRA-53 Nalco Chemicat | -Caldomia statute
Ce and regulations
te flammable
and
combustible
Iiquids

RSPA has decided to notify the
epplicants n these proceedings and give
them the option of either withdrawing
their applications or reapplying for a
binding ruling under the new preemption
determination process. The other parhies
to a proceeding will be given an
additional opportunity to comment if the
applicant reapphes for a binding ruling

There are also two proceedings where
iconsmstency ruling applications were
filed after November 18, 1990, the
effective date of the HMTUSA, but no
sabise notices have been published

Dockel | appiicant Subject

AA-54 SPCMA Ciy of Santa Clara, CA re-
qurements ra  radroad
tank cars

A-E5 SPCMA Los Angeles County, CA

ordinances re rail tank
car loading, unloading,
and storagae, and related
fons

RSPA has decided to notsfy the
apphcants i these proceedings and give
them the option of exther withdrawing

her apphcahions or reapplying for a
inding ruling under the new preemption
1etermination process

There are four mconsistency ruling
proceedings where rulings have been
1ssued and appeals have been filed, but
not deuided

Docket | Rubng | Appheant Subject
IFA-408 IR-23 |[ATA A& MNew York City
NTTC routing and
bme
testncbons.,
IRA-45 IR-28 | Yellow City of San Jose
Froght ofdinance re
System,| haz. matenals
Inc
IRA-46 IR-32 | Chemcal | Montevallo, AL
Waste ]
Trans-
portationf  waste
Courr- transportation.
cil
IRA-43 R-31 State of | LA statutes/rega
Lowsi- adopiing 49
ana CFR 171-180
with respect to
A
transportation

RSPA has decided that for those
proceedings where 1t is retaining subject
matlter jarisdichion, it will defer a
decision on appeal pending the outcome
of this proposed rulemalung on the
standard for preetnption of certain
covered subjects. Applicants and other
parties to the proceedings will have a
further opportumty to comment if these
proceedings are reopened

There 15 one pending non-preemption
determination proceeding, NPDA-2,
concerning New York City permit
requirements for certain radioactive
materials transportation. In NPDA-2,
RSPA 1ssued a ruling (NPD-1;
September 12, 1985) and a decision on
appeal (December 30, 1986), but the
decision was reversed and remanded to
RSPA for reconsideration Crty of New
York v DOT, 700 F Supp 1294 (S D.N.Y.
1988) Because the HMTUSA did not
change the standards or the
admimstrative process for iss.ing
waivers of preemption, RSPA will
continue to conduct this proceeding

Rulemaking Analyses

Executive Order 12291 and DOT
Regulatory Policies and Procedures

RSPA has determined that this rule 1s
not major under Executive Order 12291
&nd 18 not mgmficant under DOT's
regulatory policies and procedures. {44
FR 11034, Feb. 28, 1979). This rule wail
not have any direct or indirect economic
mnpact because 1t does not elter any
existing substantive reguiations mn such
a way as to impose addibonal burdens
The cost of complymg with existing
substantive regulations 1s not bemg
mcreased Therefore, preparation of a
regulatory evaluation 18 not warranted.

Executive Order 12612

The HMTUSA provides that State and
local requirements concerning certain

covered subjects are preempted. This
notice merely proposes to implement the
specific statutory mandate at the
minmmum level necessary to achieve the
abjectives of the statute. Therefore,
preparation of a Federahsm assessment
15 not warranted

Regulatory Flexibility Act

RSPA certifies that this rule will not
have a sigmficant economic :mpact on a
substanhal number of small entities.
There are no direct or indirect economic
1mpacts for small unuts of government,
businesses, or other organizations.

Paperwork Reduction Act

There are no informaton collechon
requirements contained in this rule.

Natronal Environmental Policy Act

RSPA has concluded that this rule will
have no sigmificant impact on the
environment and does not require the
preparation of an environmental impact
statement under the National
Environmental Policy Act.

List of Subjects in 48 CFR Part 107

Admunistrahve practice and
procedure, Hazardous materials
transportation, Packaging and
containers, Penalties, Reporting and
recordkeeping requirements.

In consideration of the foregoing, part
107 of title 49, Code of Federal
Regulations, 13 amended as follows:

PART 107—HAZARDOUS MATERIALS
PROGRAM PROCEDURES

1 The authority citation for part 107
contmues to read as follows-
Authority: 49 App U S € 1421(c), 49 App

U5 C 1853(d), 1655, 48 App U S C. 1802,
1806, 18081811, 49 CFR 145 and 1 53

Subpart C—Preemption

2.In § 107 201, paragraphs (a) and (c)
are revised to read as follows:

§ 107.201 Purpose and scope.

(a) This subpart prescribes procedures
by which.

{1} Any person, mcluding a State,
pohitical subdivision, or Indian nbe,
directly affected by any reg'urement of
a State, political subdivigion, or Indian
tribe, may apply for a determination as
to whether that requirement is
preempted under section 105(a){4) or
section 112 (a){1) or (a)(2) of the Act (49
App. U.S C. 1804 and 1811), or
regulations issued thereynder; and

{2) A State, political subdivimon, or
Indian tnbe may apply for a waiver of
preemption with respect to any
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requirement that the State, political
subdivision, or Indian tribe
acknowledges to be preempted by
section 105(a}(4) or section 112 (a){1) or
(a){2) of the Act, or regulations issued
thereunder.

L] * * L3 *

(c) For purposes of this subpart.
“regulations issued under the Act”
means the regulations contained in this
subchapter and subchapter C of this
chapter.
- - - L ] -

3. Section 107.202 is amended by
adding a new paragraph {d) as follows

§ 107.202 Standards tor determining

prasmption.
{d) For purposes of this section.

“substantively the same” means that the
non-Federal requirement conforms in
every significant respect to the Federal
requirement. Editorial and other de
minimis changes are permtied.

4. In § 107.203, paragraph (a} s
revised to read as follows-

§ 107203 Application.

{a) With the exception of highway
routing matters covered under section
105(b) of the Act (49 App. U.S.C 1804},
any person, including a State, political
subdivision, or Indian tribe, directly

} mffected by any requirement of a State.

¥

pohtical subdivision, or Indian tribe,

may apply to the Associate
Admnistrator for Hazardous Materials
Safety for a determination of whether
that requirement is preempted by 49
CFR 107.202 (a) or (b).
- - - L] -

5. In § 107.209, peragraph {¢) is revised
to read as follows:

§107.200 Determination.
»

- - L ] »

(c) The determination includes a
wrillen statement setting forth the
relevant facts and the legal basis for the
determination

. - L A

§ 107211 [Removed]

8. Section 107.211 is removed and
reserved.

7. In § 107.215, paragraph {a)
introductory text 18 revised to read as
follows

$107.215 Appiication.

{a) With the exception of
requirements preempted under section
105(b} of the Act (49 App. U.5.C, 1804),
any State, political subdivislon, or
Indian tribe may apply to the Associate
Admunistrator for Hazardous Matenals
Safety for a waiver of preemption with
respect to any requirement that the
State, political subdivision, or Indian
tribe acknowledges to be preempted
under the Act or the regulationsg issved

under the Act. The Associate
Admunistrator may waive preemption
with respect to such requirement upon a
determination that such requirement—
L * ] - -

8. In § 107.221, paragraph (c) is revised
to read as follows: '

§ 107221 Determination and order.
- L - L 4 »

(c} The order includes a written
statement setting forth the relevant facts
and the legal basis for the
determination.

» L] - [ ] »>

9, Section 107.223 is revised to read as

follows:

§107.223 Timeliness.

If the Associate Administrator fails to
take action on the application within 80
days of serving the notice required by
§ 107.218(d), the applicant may treat the
application as having been denied in all
respects. ¢

§107.225 [Removed]

10. Section 107.225 is removed and
reserved

Issued in Washington, DC., on July 24. 1091
under authority delegated in 49 CFR 1 53.
Alan 1. Roberts,

Assocrate Administrator for Hazardous
Materials Sofety.

{FR Doc. 91-18051 Filed 7-31-81, B.45 am]
BILLING CODE £910-80-M




